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sheriff performs his investigative duties. Tn Dibh, the
California Supreme Court held that under California
ion 25303, a county board of

Government Code
supervisers "has a statutory duty to supervise the conduct
of all county officers,” including county sheriffs, and that

under Californin Government Code section 310001, the
board of supervisors was authorized to establish 2 citizen
review board to revicw and report on the conduct of the
sheriff's department, Dibb,_ 884 P.2d at 1009, Although
section 25303 prohibits the board from ebstructing the
sheriffs investigation of crime, the board nonetheless
maintaing a substantial interest in the performance of the
sheriff's department, including the conduct of its officers

when investigating crime. 1m

ﬁ'

18] We _.Sown_un that in :.‘msn.. this noE. found

the limitation on the board of supervisor's autherity in
California Government Code section 25303, as applied

to California district attorneys, to weigh in favor of the
conclusion that district attorneys act for the Siate when
deciding to prosecate a case. 210 F.3d at 1030; accord
Fitgs, 70 Cal Rptr. 20, However,
Article ¥, scetion B3, cstablishes 8 closer relationship
between the Attorney General and district atterneys than
between the Attorney General and cousty sheriffe. Under
Article ¥, section 13, "whenever ‘in the opinion of the
Attorney General any law of the State is not heing
adequatcly enforced in any county, it shall be the duty
of the Attorney General to prosecute,” in which cases
‘be shall bave all the powers of a district atlorney.’
" Brophy, 120 P2d at 953 (quoting Cal. Const. art.
Y. & 13. No similar provision permils the Afltorney
General to assume the powers of a sheriff. Similarly, the
Weiner court found the limitation in section 25303 ta
support the conclusion that district atterneys act for the
state when deciding to prosecute crime only by reading
section 25303 in conjunction with California Government
Code section 12350, which, like Article ¥, section 13, of
the California Copstitution, provides that the Atterney
General may assist the district allorney or even take full
charge of any investigation or prosecution, in which case
the Atlorncy General would have all the powers of a
district attorncy, See Weiner, 210 F.3d al 1029--30. There
is no analogous *811 provision with respect to a sheriff's
investigative function that would permil the Attorney
General to assume the powers and responsibilities of
the sherilf. Compare Cal. Gov.Code § 12560. Indeed,
California courts have recognized that Article V, section

13, generally does not permit county officials to “avoid
or evade the duties and sespongibilities of their respective
offices by permitting a substitution of judgment.” Brophy,
120 P.2d_at 953. The only recopnized exception is that
which provides for the Attorney General's assumption of
the district attorney's duties. Jd,

I8 The County also argues that because California law
imposes on sheriffs the duty to “preserve peace,” Cal,
Gov.Code § 26600; arrest “all persons who attempt to
commit or who have committed a public offense,” Cal,
Gov.Code§ 26601; and “prevent and suppress any affcays,
breaches of the peace, riots, and insurcections ..., and
investigate public offenses which have been committed,”
Cal. Gov.Code § 26602, the sheriil is a state actor when
investigating crime, In MeMillian, it was important to
the Court’s analysis that Alabama sheriffs were given
“completz nuthority te enforce the state criminal law in
their counties™ while the county boards of supervisors
had no authority regarding law enforcement. 520 U.S,
at 790, 117 S.Ct. 1734, Unlike in Alabama, however, in
California, county boards of supervisors have authority
to supervise the conduct of sherilfs, including their law
enforcement conduct, subject to the limitation that the
board not obstruct 1he sherilT's investigation of crime. See
ibb, 884 P.2d at 1008,

[101 Additionally, we are satisfied that California case
law supports our conclusion that California sheriffs are
county actors when investigating crime, We have found
no California case bolding that sheriffs are state actors
when investigating crime. Indeed, as we noted in Strei?,
our own court hag long assumed that sheriffs act on behalf
of the county, even when iovestigating crime. See 236
F.3d at 564, We are not bound by the determination of
the California Court of Appeal in Pefers that California
sheriffs are state actors. See id Qucstions rcgarding
section 1983 liability implicate federal, not state, law,
and the sherifl's investigative function was not at issue
ia Peters. /4. Further, us we explained above, Califoraia
counties maintain a significant interest in supervising
the sheriff's performance of his investipative function,
and there are significant differences in the law poverning
district attorneys and Lhe law governing sherilfs.

California courts have noted that only the sherff can
control how be spends the funds allotted 1o him in the
county budgel, and that the county cannot withhold the
funds nccessary for the sheriff Lo carry out his duoties.
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L.Rptr. _E 108 {1977). In McMillian, the
Supreme Court placed little weight on the source of the
sherifl's funding because control over the sheriff's budget
permitted the county only an “atlenuated and indirect
influence™ over the sheriff, 520 U.S. at 791-62 117 S,Ct.

1734. Uniike in McMillian, however, the county also
scts the sheriffs salary in California, thus permitting the
board of supervisors to exercise a somewhat more direct
influence over the sheriff. See Cal. Gov.Code § 25300;
compare MeMillign, 520 _11.S. at 791, 117 S.Ct. 1734
(noting that the Alabama sheriff's salary is set by the
state legislature, not the local governing body). While
the county's similar authority to set the district attorney's
salary “docs not translate into control over him,” Weiner,
210_F.3d _at 1030 (quoting *B12 Pitfs, 70 Cal.Rpir.2d
823, 949 P.2d at 937(internal quotation marks omitted)),
it provides one more factor weighing in fuvor of the

Footnotes

conclusion demenstrating that the sheriffis a county actor
when investigating crime.

CONCLUSION

In sum, we conclude that the Shasta County Sherifl acts
as a [inal policymaker for the County when investigating
crime within the County. We therefore affirm the district
court's holding that the County may be subject to liability
under 42 U.S.C. § 1983,

AFFIRMED.

All Citations

275 F.3d 803, 01 Cal, Daily Op. Serv. 10,724, 2001 Daily
Journal D AR, 13,384

1 Wa recognize that soma language in Strelf may be read to suggest that Caltfornia sheriffs are stale actors when acting in

some of thelr law enforcement capacities. However, the shedff's Investigative function was not before the court In Strpit.
MeMilllan dioarly Instructs that determination of whether a sheriff Is a state or county actor depends on an analysls of the
precise function at issue, in this case, the sherlff's crime Investigation function,

I~

The district court refied on our decision in Thompson v, Gify of Los Angefes, 885 F.2d 1439 (b Cir,1989). Thompson,

which predates McMiiian, doss not control this case. Thompson dealt with tha sheriff's responsibility to administer the
county falls, ret the shedffs law enforcement responsibillies. Further, In Thompson, this court simply assumed that the
sherlif was “the county official that state law indicates Is the official policymaker regarding arestes delention In County
Jail.” Id. at 1444. Whether tha sheriff was acting for the siate or the counly in administering the county jails was not in

dispute in Thompson.
3 I C

pravides in part:

Subject to the powers and duties of the Govamor, the Attornay Ganeral shall ba the chiaf law officar of the State, It

shall be the duty of the Atlomey Genernl to ses that the laws of the State are uniformly and adequately enforced.
The Attornay General shall have direct supervision over every district attomney and sheriff and over such other
law enforcement officers as may be designated by law, In all mattess pertaining to the dutles of thelr respective
offices, and may requira any of said officers to make reperis concerning the Investigation, detection, prosecution,
and punishment of cziima In thelr raspective jurisdictions as to the Atlorney General may seem advisable...

4 By way of llustration, tha court explalned:

Revlew of citizen complaints and peace officer-related deaths might suggest tha nead far new or different types of
training for personnel ... which the board of supervisors would have to fund. Politically the board of supervisors mighk
be concerned about public distrust of investigations cenducted by either the sherlff or district atiormey and hopeful
that Investigations by a group not aligned with law enforcement would restore public confidence, paticulary if that
group reached conclusions consistent with the sheriff and district altomey.

LDibbh, 36 Cal.Rptr.2d 65, 884 P.2d at 1008 (intetnal Guotatlons and allerations emitted).
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